REPORT 


OF  THE 

COMMITTEE  ON  UNIFORM  STATE  LAWS. 

(To  be  presented  at  the  meeting  of  the  American  Bar  Association, 
at  Boston,  Mass.,  August,  1911.) 

To  the  American  Bar  Association : 

The  Committee  on  Uniform  State  Laws  respectfully  reports: 
Two  acts  in  completed  form  have  been  added  to  those  hereto- 
fore brought  to  the  attention  of  the  American  Bar  Association 
since  the  last  annual  report  of  this  committee  was  prepared. 
These  are  proposed  uniform  acts,  one  on  the  subject  of  desertion 
and  non-support,  entitled,  “ An  Act  Eelating  to  Desertion  and 
Xon-Support  of  Wife  by  Husband,  or  of  Children  by  either 
Father  or  Mother,  and  Providing  Punishment  therefor;  and  to 
Promote  Uniformity  between  the  States  in  Eeference  thereto,” 
and  the  other  an  act  entitled  “ An  Act  Eelative  to  Wills  Executed 
without  this  State,  and  to  Promote  Uniformity  among  the  States 
in  that  Eespect.”  Both  of  these  acts  are  printed  in  the  reports 
of  the  American  Bar  Association  for  the  year  1910  at  pp.  1179 
and  1181. 


Desertion  Act. 

The  Desertion  Act  has  already  passed  in  five  states.^  It  has 
been  criticised  because  it  does  not  cover,  as  at  first  proposed, 
the  desertion  of  illegitimate  children,  leaving  their  protection  to 
other  provisions  of  the  criminal  law. 

The  committee  deems  it  proper  to  state  that  while  uniformity 
on  the  subject  of  desertion  of  wife  or  child  in  dependent  and 
necessitous  circumstances  is  desirable,  yet  the  end  in  view  may  be 
accomplished  by  a complete  statute  or  series  of  statutes  not  of  a 
uniform  character,  and  it  is  more  than  probable,  in  view  of  the 
differing  laws  of  the  various  states  on  the  subject  of  punishment 
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by  hard  labor  and  the  internal  management  of  penal  institutions, 
that  diversity  will  continue  hereafter.  If,  however,  the  principle 
expressed  in  the  proposed  uniform  act,  of  compelling  the  deserter 
to  support  his  family  by  labor  compulsory  within  the  walls  of  a 
prison,  if  unwilling  to  do  so  outside  of  them,  meets  with  approval, 
a very  grave  and  growing  evil  will  be  measurably  abated.  The 
success  of  the  model  law  adopted  in  the  District  of  Columbia  has 
attracted  widespread  attention,  and  its  provisions  have  been  made 
the  basis  of  the  uniform  act  approved  by  the  Conference  of  Com- 
missioners on  Uniform  State  Laws.  In  all  of  the  states  the 
offence  should  be  an  extraditable  crime. 

It  is  recommended  that  the  American  Bar  Association  approve 
of  the  general  principle  of  penal  legislation  relating  to  deserters 
of  their  families  as  embodied  in  the  proposed  uniform  act,  leaving 
to  the  legislatures  of  the  different  states  to  adopt  these  principles 
in  such  form  as  seems  to  them  desirable. 

Fokeign  Wills  Act. 

The  act  relative  to  foreign  wills  is  designed  to  meet  the  evils 
arising  from  the  differing  laws  of  the  states  in  relation  to  the 
forms  required  in  the  execution  of  wills.  It  has  been  passed  in 
four  states.^  While  a majority  of  the  states  requiring  but  two 
witnesses  for  valid  probate  may  differ  as  to  whether  such  wit- 
nesses shall  be  attesting  or  not,  others  of  the  states  require  three 
witnesses  for  the  valid  execution  of  a will.  It  has  not  infre- 
quently happened  that  intestacy  has  resulted  either  in  whole  or 
in  part  because  of  the  these  provisions  where  the  decedent  held 
property  in  different  states. 

The  effect  of  the  enactment  of  the  proposed  act  will  be  to  taue 
away  the  distinction  between  the  effect  of  wills  of  real  estate  and 
wills  of  personalty,  the  general  rule  being  that  wills  of  personalty 
are  good  everywhere  if  made  in  accordance  with  the  law  of  the 
testator’s  domicile,  but  wills  disposing  of  real  estate  must  he 
executed  according  to  the  lex  rei  sitae. 

Wherever  adopted  the  proposed  act  will  not  affect  wills  made 
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in  any  state  by  testators  who  are  domiciled  there,  nor  will  it 
affect  the  validity  of  wills  made  anywhere  in  accordance  with 
the  existing  provisions  of  the  law  of  the  testator's  domicile  relat- 
ing to  domestic  wills;  bnt  the  act  will  make  valid  wills  either  of 
foreign  testators  or  of  citizens  of  the  state  executed  in  a foreign 
state  in  accordance  with  the  laws  of  that  state  or  of  the  testator's 
domicile. 

The  Conference  of  Commissioners  have  under  consideration  a 
Uniform  Act  regarding  the  probate  of  foreign  wills  wliicli  may  be 
considered  in  connection  with  the  act  already  recommended  by 
them  in  relation  to  the  execution  of  foreign  wills  above  set  forth. 

Peoposed  Aviexdviexts. 

At  the  last  session  of  the  American  Bar  Association  a resolu- 
tion introduced  by  Mr.  Farrar,  of  Louisiana,  amending  Section 
1?  of  the  act  to  make  Uniform  the  Law  of  Transfer  of  Stock 
by  adding  the  words  “hut  such  liability  of  the  corporation  and 
of  the  surety  on  the  bond  given  to  secure  the  corporation  shall  be 
barred  by  the  lapse  of  three  years  from  the  date  of  said  bond“ 
(see  proceedings  1910  p.  18),  was  referred  to  the  Conference 
of  Commissioners  on  Uniform  State  Laws  for  their  consideration, 
together  with  a similar  amendment  suggested  for  Section  11  of 
the  Bills  of  Lading  Act.  The  sections,  if  amended  as  desired  by 
Mr.  Farrar,  would  read  as  follows : 

Stock  Teaxseer  Act. 

“ Section  11.  Lost  or  Destroyed  Certificate. — lYhere  a cer- 
tificate has  been  lost  or  destroyed,  a court  of  competent  jurisdic- 
tion may  order  the  issue  of  a new  certificate  therefor  on  service 
of  process  upon  the  corporation  and  on  reasonable  notice  by 
publication,  and  in  any  other  way  which  the  court  may  direct, 
to  all  persons  interested,  and  upon  satisfactory  proof  of  such  lo-s 
or  destruction  and  upon  the  giving  of  a bond  with  sufficient 
surety  to  be  approved  by  the  court  to  protect  the  corporation  or 
any  person  injured  by  the  issue  of  the  new  certificate  from  any 
liability  or  expense,  which  it  or  they  may  incur  by  reason  of  the 
original  certificate  remaining  outstanding.  The  court  may  also 
in  its  discretion  order  the  payment  of  the  corporation’s  reasonable 
costs  and  counsel  fees. 
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“ The  issue  of  a new  certificate  under  an  order  of  the  court  as 
provided  in  this  section,  shall  not  relieve  the  corporation  from  lia- 
bility in  damages  to  a person  to  whom  the  original  certificate  has 
been  or  shall  be  transferred  for  value  without  notice  of  the 
proceedings  or  of  the  issuance  of  the  new  certificate,  hut  such 
liability  of  the  corporation  and  of  the  surety  on  the  bond 
given  to  secure  the  corporation  shall  be  barred  by  the  lapse  of 
three  years  from  the  date  of  said  bond.” 

Bills  of  Lading  Act. 

Section  17.  Lost  or  Destroyed  Bills. — Where  a negotiable 
bill  has  been  lost  or  destroyed,  a court  of  competent  jurisdiction 
may  order  the  delivery  of  the  goods  upon  satisfactory  proof  of 
such  loss  or  destruction  and  upon  the  giving  of  a bond  with  suf- 
ficient surety  to  be  approved  by  the  court  to  protect  the  carrier 
or  any  person  injured  by  such  delivery  from  any  liability  or  loss, 
incurred  by  reason  of  the  original  bill  remaining  outstanding. 
The  court  may  also  in  its  discretion  order  the  payment  of  the 
carrier’s  reasonable  costs  and  counsel  fees. 

“ The  delivery  of  the  goods  under  an  order  of  the  court  as  pro- 
vided in  this  section,  shall  not  relieve  the  carrier  from  liability 
to  a iierson  to  whom  the  negotiable  bill  has  been  or  shall  be 
negotiated  for  value  without  notice  of  the  proceedings  or  of  the 
delivery  of  the  goods  but  such  liability  of  the  corporation  and  of 
the  surety  on  the  bond  given  to  secure  the  corporation  shall  be 
burred  by  the  lapse  of  three  years  from  the  date  of  said  bond.”  . 

The  conference  immediately  held  an  adjourned  meeting  for 
the  consideration  of  the  proposed  amendments  and  they  were 
referred  to  the  Committee  on  Commercial  Law.  At  a meeting 
held  in  the  city  of  Philadelphia  on  February  4,  1911,  the  Com- 
mittee gave  the  matter  careful  consideration  and  reached  the 
conclusion  that  the  amendments  ought  not  to  be  made.  The 
argument  w'as  advanced  that  in  the  first  place  the  uniform  statutes 
do  not  change  the  existing  law  at  all  so  far  as  limitations  of 
actions  are  concerned.  In  so  far  as  there  is  any  objectionable 
situation  created,  as  was  stated  by  the  draftsman  of  the  act,  it 
is  a situation  which  existed  in  exactly  the  same  way  before  the 
acts  were  passed.  That  is,  before  the  acts  were  passed  it  was  true 
that  a corporation  or  carrier  on  receiving  a bond  would  have  to 
issue  a new  instrument  instead  of  the  lost  one,  and  before  the 
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passage  of  the  acts,  -where  they  have  been  passed,  the  issue  (jf  a 
new  document  would  not  exclude  liability  on  the  old  one.  A bond 
was  required  at  common  law  and  is  required  under  the  act.  The 
question  involved  is  one  of  reform  of  existing  law,  or,  to  put  it 
in  another  rvay,  providing  a uniform  statute  of  limitations  in  re- 
gard to  a special  matter. 

It  would  he  an  entirely  proper  subject  for  the  Conference  to 
consider  whether  it  would  be  a good  thing  to  have  a uniform 
law  governing  the  limitation  of  actions,  personal  actions  or  eom 
tractual  actions,  but  in  the  opinion  of  the  draftsman  it  should 
be  approached  rather  in  that  way  than  by  putting  a special  pro- 
vision into  these  particular  acts  regarding  a matter  that  has 
not  been  dealt  with  in  the  acts  and  is  not  supposed  to  be  covered 
by  them.  The  committee  therefore  passed  the  following  reso- 
lution ; 

Resolved,  That  in  view  of  the  fact  that  the  law  in  regard 
to  lost  certificates  and  lost  bills  of  lading  does  not  seem  to  have 
been  changed  by  the  uniform  acts  so  far  as  the  limitation  of 
actions  is  concerned,  and  in  view  of  the  fact  that  it  is  desirable 
that  if  the  subject  of  limitation  of  actions  is  dealt  with  by  the 
Conference  of  Commissioners  on  Unifoim  btate  Laws  at  all,  it 
should  be  dealt  with  as  a whole,  and  in  view  of  the  further  fact 
that  the  acts  regarding  ceititicates  of  stock  and  bills  of  lading 
have  already  been  adopted  as  law  for  several  states  and  are  now 
pending  for  passage  in  other  states,  the  committee  is  of  opinion 
that  it  is  inadvisable  that  the  amendments  to  the  acts  as  suggested 
by  Mr.  Farrar  be  adopted,  the  said  amendments  being  of  the 
second  paragraph  of  Section  17  of  the  Transfer  of  Stock  Act. 
and  of  the  second  paragra]-)h  of  Section  17  of  the  Bill  of  Lading 
Act. 

While  this  resolution  has  not  yet  been  passed  upon  by  the 
Conference  of  Commissioners,  it  is  fair  to  assume  that  it  will 
meet  with  their  approval. 

The  following  statistics  show  the  progress  of  the  movement  of 
uniformity. 

The  Negotiable  Instruments  Act  has  been  passed  in  thirty- 
five  states,  two  territories,  the  District  of  Ci-jlumbia  and  two 
possessions. 
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The  Warehouse  l^eceipts  Act  in  twenty-one  states  and  terri- 
tories and  the  District  of  Colninbia. 

The  Sales  Act  m eight  states  and  one  territory. 

The  Uniform  Divorce  Act  in  three  states. 

The  Stock  Transfer  Act  in  five  states. 

The  Bills  of  Lading  Act  in  six  states. 

The  Wills  zWt  in  four  states. 

The  Family  Desertion  Act  in  five  states. 

All  of  the  states,  territories  and  possessions  are  now  represented 
in  the  conference,  either  by  virtue  of  legislative  action  or  other- 
wise, excepting  the  State  of  Nevada. 

Your  committee  recommends  the  adoption  of  the  following 
resolutions : 

1.  Resolved,  That  the  American  Bar  Association  approves  of 
the  principles  covered  by  the  act  recommended  by  the  Conference 
of  Commissioners  on  Uniform  State  Laws,  entitled  “ An  Act 
relating  to  Desertion  and  Non-Support  of  Wife  by  Husband  or 
of  Children  by  either  Father  or  Mother  and  providing  Punish- 
ment therefor  and  to  Promote  Uniformity  among  the  States  in 
reference  thereto,”  it  being  intended  hereby  merely  to  express 
the  approval  of  the  Association  of  the  general  principle  of  penal 
legislation  relating  to  deserters  of  their  families  as  embodied 
in  the  proposed  L'niform  Act,  leaving  to  the  Legislatures  of  the 
different  states  to  adopt  these  principles  in  such  form  as  seems 
to  them  desirable. 

2.  Resolved,  That  the  American  Bar  Association  approves  the 
draft  of  an  act  entitled  “ An  Act  Eelative  to  Wills  executed  with- 
out this  State  and  to  Promote  Uniformity  among  the  States  in 
that  Eespect.” 

3.  Resolved,  That  these  acts,  together  with  the  other  acts 
heretofore  approved  by  this  Association,  be  recommended  for 
adoption  by  the  Legislatures  of  all  the  states  that  have  not  yet 
adopted  them. 

Eespectfully  submitted, 

Walter  Georcje  Smith,  Pennsylvania,  Chairman. 

JoHET  E.  Habdix,  New  Jersey. 

John  C.  Eichberg,  Illinois. 

George  W.  Bates,  IMichigan. 

Emlin  McClain,  Iowa. 


Eome  G.  Brown,  Minnesota. 

Seth  S.  Wheeler,  Ohio. 

Henry  H.  Ingersoll,  Tennessee. 

Eugene  C.  Massie,  Virginia. 

Amasa  M.  Eaton,  Ehode  Island. 

Hollis  E.  Bailey,  Massachusetts. 

Talcott  H.  Eussell,  Connecticut. 

F.  L.  SiDDONS,  District  of  Columbia. 

Peter  W.  Meldrim,  Georgia. 

Lewin  W.  Wiokes,  Mar}dand. 

A.  T.  Stovall,  Mississippi. 

Frederick  G.  Bromberg,  Alabama. 

H.  E.  Turner,  Horth  Dakota. 

Seneca  H.  Taylor,  Missouri. 

T.  Moultrie  Mordecai,  South  Carolina. 

W.  A.  Blount,  Florida. 

W.  W.  Brannon,  West  Virginia. 

W.  0.  Hart,  Tjouisiana. 

Edward  W.  Frost,  Wisconsin. 

P.  L.  Williams,  Utah. 

Charles  E.  Shepard,  Washington. 

Hiram  Glass,  Texas. 

Edward  Kent,  Arizona. 

U.  S.  G.  Cherry,  South  Dakota. 

APPENDIX  A. 

AX  ACT 

Eelating  to  Desertion  and  Xon-Support  of  Wife  by  Hus- 
band, OR  OP  Children  by  Either  Father  or  Mother, 
AND  Providing  Punishment  Therefor;  and  to  Pro- 
mote Uniformity  Between  the  States  in  Eeference 
Thereto. 

Section  I. — Be  it  enacted,  etc.,  (1) — That  any  husband  who 
shall,  without  just  cause,  desert  or  wilfully  neglect  or  refuse  to 
provide  for  the  support  and  maintenance  of  his  wife  in  destitute 
or  necessitous  circumstances;  or  any  parent  who  shall,  without 
lawful  excuse,  ( 2 ) desert  or  wilfully  neglect  or  refuse  to  provide 
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for  the  support  and  mainteance  of  his  or  her  (3)  child  or  chil- 
dren iinder  the  age  of  sixteen  years  in  destitute  or  necessitous 
circumstances,  shall  be  guilty  of, a crime  (4)  and,  on  conviction 
thereof,  shall  be  punished  by  fine  not  exceeding  five  hundred 

dollars,  or  imprisonment  in  the (5),  not  exceeding 

two  years,  (6)  or  l)oth,  with  or  without  hard  labor,  in  the  dis- 
cretion of  the  Court.  (7) 

Note. — The  annotations  were  prepared  for  the  Conference  of  Com- 
missioners on  Uniform  State  Laws. 

1.  This  Act,  throughout,  follows  very  closely  the  Act  of  Con- 
gress of  March  23,  1906,  for  the  District  of  Columbia,  the  prin- 
ciples of  which  are  very  fully  discussed  in  the  monograph  of 
William  H.  Baldwin,  Esq.,  of  the  Board  of  Managers  of  the 
Associated  Charities  of  Washington,  D.  C.,  entitled  “ Family 
Desertion  and  Non-Support  Laws.”  Nearly  every  state  has  some 
provision  relating  to  this  subject.  The  Acts  of  Assembly  in  many 
states  are  quite  full  and  comprehensive.  The  Act  adopted  by  Con- 
gress for  the  District  of  Columbia  was  the  result  of  correspond- 
ence by  the  Board  of  Associated  Charities  of  Washington,  with 
Covernors,  Attorney s-General,  District  Attorneys,  and  prominent 
lawyers  of  many  states.  This  Act  of  Congress  works  very  satis- 
factorily in  the  District  of  Columbia.  At  the  meeting  of  the 
committee  in  Washington  in  January,  1910,  Mr.  Baldwin  was 
present,  and  greatly  assisted  the  committee  with  advice  and  sug- 
gestions and  information  as  to  the  practical  workings  of  the  Act 
in  the  District  of  Columbia. 

Acts  of  Congress  differ  very  much  from  Acts  of  Assembly  of 
the  various  states,  in  that  they  are  much  more  concise,  and  gen- 
erally embrace,  by  way  of  proviso,  matters  that  the  legislatures  of 
the  various  states  are  inclined  to  express  in  separate  sections. 
Each  mode  of  expression  has  its  advantages.  But,  in  view  of  the 
fact  that  courts  of  each  separate  state  are  so  often  called  upon  to 
determine  the  constitutionality  of  various  parts  of  Acts  of  As- 
sembly, and  since  one  part  of  an  Act  may  be  sustained  as  consti- 
tutional, and  another  jiart  rejected  as  unconstitutional,  it  seems 
preferable  for  state  legislatures  to  divide  every  Act  into  separate 
and  distinct  sections.  Therefore,  the  provisions  of  Section  1 of 
the  District  of  Columbia  Act  have  been  divided  into  several 
sections. 

2.  It  will  be  observed  that  in  line  1,  “ wife  desertion  ” must  be 
“without  just  cause,”  whereas  in  line  5 “child  desertion”  must 
be  “ without  lawful  excuse.”  The  reason  for  the  distinction  is 
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this : Wife  desertion  is  a cause  of  divorce  as  well,  and  in  divorce 
proceedings  such  desertion  must  have  been  “ without  Just  cause  ” 
on  the  part  of  the  deserted  wife.  But  in  the  case  of  child  de- 
sertion there  must  be  a “ lawful  excuse  ” on  the  part  of  the  de- 
serting parent.  In  other  words,  in  the  first  instance  the  ground 
Justifying  the  desertion  must  be  furnished  or  occasioned  by  the 
deserted  party.  In  the  second  instance  the  excuse  or  ground  for 
desertion  must  be  furnished  by  the  deserting  party. 

3.  The  draft  of  this  Bill  as  reported  to  the  Conference  at  Chat- 
tanooga included  illegitimate  as  well  as  legitimate  children, 
largely  upon  the  strong  recommendation  of  Mr.  W.  II.  Baldwin, 
of  Washington,  D.  C.  The  District  of  Columbia  Act  does  not 
include  illegitimate  children,  but  a bill  was  introduced  at  the 
last  session  of  Congress  to  bring  them  witliin  its  provisions,  and 
received  the  approval  of  the  Judiciary  Committee  of  both  Houses. 
Nebraska  and  Ohio,  however,  seem  to  be  the  only  states  whose 
desertion  laws  apply  to  illegitimate  as  well  as  legitimate  children. 
While  there  are  strong  moral  and  legal  grounds  for  so  doing, 
yet  inasmuch  as  the  Bastardy  Ijaws  of  every  state  make  some 
provision  for  the  support  of  illegitimate  children,  it  was  deemed 
advisable  by  the  Conference  not  to  combine  Tamily  Desertion 
with  the  desertion  of  a nullius  fidius"  since  the  proper  remedy 
would  be  by  amendment  of  the  Bastardy  Laws. 

-1.  Family  Desertion,”  according  to  the  tables  prepared  l)y 
Mr.  BaldAvin,  is  made  a felony  in  six  states,  viz.,  Indiana,  Michi- 
gan, Nebraska  New  York,  Ohio  and  Wisconsin;  a misdemeanor 
in  thirty-eight  states,  including  the  District  of  Columbia;  while 
in  five  states  there  is  no  law  on  the  subject — to  wit,  in  Iowa, 
Nevada,  Oregon,  Tennesse  and  Texas.  Some  states,  like  Penn- 
sylvania, treat  Family  Desertion  in  two  ways,  either  as  a quasi- 
criminal offense,  as  under  the  x\ct  of  April  13,  1867,  P.  L.  78, 
where  the  olfencler  is  haled  before  the  Court  of  Quarter  Sessions 
on  information  made  before  a Justice  of  the  Peace  or  other  Mag- 
istrate; and  after  hearing,  without  a Jury,  the  Court  may  order 
him  to  pay  a certain  sum  for  the  support  and  maintenance  of  his 
wife  or  children ; or  as  a misdemeanor,  as  under  the  Act  of  March 
13,  1903,  P.  L.  26.  Under  this  latter  Act,  which  is  cumulative, 
the  offender  is  entitled  to  trial  by  Jury.  The  penalty  is  imprison- 
ment or  fine,  or  both;  the  fine,  if  any,  to  be  paid  or  applied  in 
whole  or  in  part  to  the  wife  or  children,  as  the  court  may  direct. 
In  Pennsylvania  a civil  remedy  is  also  granted  to  the  wife  against 
the  husband  by  the  Act  of  April  27,  1909,  P.  L.  182.  Such  civil 
remedy  obtains  in  many  other  states. 

As  pointed  out  by  Mr.  Baldwin  in  his  study  on  “ Family  De- 
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sertion  and  Non-Support,”  it  is  very  essential  that  the  offense  of 
desertion  and  non-support  be  raised  to  the  grade  of  a crime,  in 
order  that  it  may  become  an  extraditable  offense,  as  many  in- 
stances occur  where  the  liusband  removes  to  another  state,  leaving 
his  family  helpless  and  destitute.  But  as  thirty-eight  states  and 
territories  have  made  it  a misdemeanor,  and  since  under  the  Act 
of  Congress  of  February  12,  1793,  any  person  charged  with  the 
commission  of  a felony  or  other  crime,  is  subject  to  extradition, 
the  Conference  substituted  the  word  “ crime  ” for  “ misde- 
meanor.” In  one  state  at  least,  South  Carolina,  and  probably 
others,  a misdemeanor  is  not  punishable  by  confinement  at  hard 
labor. 

5.  Here  will  be  inserted  the  place  of  imprisonment. 

6.  Unless  there  is  a constitutional  provision  in  any  state  limit- 
ing the  term  of  imprisonment  for  a misdemeanor  to  one  year  or 
less,  this  clause  “ not  exceeding  two  years  ” is  clearly  within  the 
power  of  the  legislature.  The  committee,  when  at  Washington, 
adopted  by  way  of  amendment  to  Section  IV  of  the  printed  re- 
port, now  Section  IV,  the  words  “ for  a period  not  exceeding  two 
years,"  but  omitted  to  make  a similar  amendment  to  Section  I. 
This  clause  is  therefore  added  that  Sections  I and  IV  may  corre- 
spond. While  “ twelve  months  ” is  the  maximum  term  of  im- 
prisonment fixed  by  the  District  of  Columbia  Act,  it  has  been 
found  in  practice  that  it  often  becomes  necessary  to  begin  pro- 
ceedings de  novo  at  the  end  of  the  first  year.  It  was  therefore 
thought  best  to  increase  the  time  to  two  years. 

7.  As  stated  above  in  Note  4,  confinement  at  hard  labor  is 
never  imposed  in  some  states  where  the  offense  is  only  a mis- 
demeanor. In  other  states  the  penalty  “at  hard  labor”  is  not 
imposed  except  where  the  imprisonment  is  in  the  penitentiary, 
or  a reformatory,  or  house  of  correction.  It  rarely  obtains  where 
the  imprisonment  is  in  the  county  jail;  partly  for  the  practical 
reason  that  in  them  there  are  neither  appliances,  nor  space  nor 
opportunities  for  what  is  known  as  “ convict  labor.”  But  as  the 
penalty  provided  in  this  section  reads,  “ with  or  without  hard 
labor,”  the  question  will  rest  in  the  discretion  of  the  court  accord- 
ing to  the  penal  provisions  of  the  laws  of  each  state.  In  some 
states  “ convict  labor  ” has  been  either  abolished  or  limited  as 
the  result  of  the  influence  of  the  labor  unions. 

In  Maryland,  at  the  Baltimore  penitentiary,  “ contract  labor” 
is  pennitted  by  law.  Eecent  investigations  show  that  the  labor 
of  the  prisoners  enures  not  only  to  the  benefit  of  the  state,  but 
of  the  prisoners  themselves,  who  by  working  overtime  earn  for 
themselves  or  for  the  support  of  their  families,  fully  as  much 
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as  goes  to  the  state.  In  the  District  of  Columbia,  which  is  under 
control  of  Congress,  and  therefore  in  a sense,  sui  generis,  prison- 
ers at  hard  labor  may  be  compelled  to  work  upon  the  streets  of 
the  city  of  Washington  at  a fixed  wage  per  diem,  and  of  their 
wages,  under  the  Act  of  Congress  of  1906,  an  amount  equal  to 
fifty  cents  a day  is  paid  over  to,  or  for  the  benefit  of,  the  prison- 
er’s family.  It  would  be  impracticable,  perhaps,  to  insert  a clause 
in  this  Bill  providing  for  the  employment  of  offenders  under  this 
Act  upon  the  streets  or  highways  of  the  several  municipalities  or 
counties  of  each  state  under  the  term  “ at  hard  labor.”  ISTever- 
theless,  it  is  evident  that  if  such  provisions  could  be  adopted  by 
each  state,  it  would  relieve  the  public  at  large  from  the  expense 
of  supporting  the  families  of  such  offenders.  Such  a provision 
is  well  worth  the  consideration  of  every  state. 

Sec.  II. — Proceedings  under  this  Act  may  be  instituted  upon 
complaint  made  under  oath  or  affirmation  by  the  wife  or  child  or 
children,  or  by  any  other  person,  against  any  person  guilty  of 
either  of  the  above  named  offenses.  (1) 

1.  The  initial  proceedings  in  all  desertion  cases  should  b( 
instituted  before  the  court  of  lowest  jurisdiction.  In  some  states 
this  is  a justice  of  the  peace,  in  others  a municipal  court,  in 
others  a county  or  district  court.  The  point  to  be  borne  in 
mind  in  this  regard  is  that  the  remedy  be  as  simple  and  speedy 
as  possible. 

Sec.  III. — At  any  time  before  the  trial,  upon  petition  of  the 
complainant  and  upon  notice  to  the  defendant,  the  court,  or  a 
judge  thereof  in  vacation,  may  enter  such  temporary  order  as 
may  seem  just,  providing  for  support  of  the  deserted  wdfe  or 
children,  or  both,  pendente  lite,  and  may  punish  for  violation  of 
such  order  as  for  contempt.  (1) 

1.  This  section  is  in  form  the  same  as  an  amendment  to  Sec- 
tion IV  of  the  printed  bill  offered  at  Detroit,  by  Mr.  Noel,  of 
Indiana.  The  purpose  of  the  section  is  plain;  namely  to  provide 
for  support  for  the  family  pending  the  beginning  of  the  proceed- 
ings and  the  final  order  of  the  court.  Where  the  proceedings  are 
begun  before  a court  of  record,  the  application,  of  course,  can  be 
made  at  any  time.  Where  the  proceedings  are  begun  before  a 
justice  of  the  peace,  or  other  magistrate,  who  must  make  his 
return  to  the  court,  it  follows  that  the  application  under  this 
section  cannot  be  made  until  such  return  has  been  filed  with  the 
clerk  of  the  court.  But  that  is  a minor  matter  of  procedure. 
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Sec.  IV. — 15efore  the  trial,  with  the  consent  of  the  defendant, 
or  at  the  trial,  on  entry  of  a plea  of  guilty,  or  after  conviction, 
instead  of  imposing  the  penalty  hereinbefore  provided,  or  in  addi- 
tion thereto,  the  court  in  its  discretion,  having  regard  to  the  cir- 
cumstances, and  to  the  financial  ability  or  earning  capacity  of  the 
defendant,  shall  have  the  ]iower  to  make  an  order,  which  shall  be 
subject  to  change  by  the  court  from  time  to  time,  as  circum- 
stances may  require,  directing  the  defendant  to  pay  a certain  sum 
periodically,  for  a term  not  exceeding  two  years,  ( 1)  to  the  wife  or 
to  the  guardian,  curator  or  custodian  of  the  said  minor  child  or 
children  or  to  an  organization  or  individual  approved  by  the 
court  as  trustee;  (2)  and  shall  also  have  the  power  to  release  the 
defendant  from  custody  on  probation  for  the  period  so  fixed,  rrpon 
his  or  her  entering  into  a recognizance,  with  or  without  surety, 
in  such  sum  as  the  court  or  a judge  thereof  in  vacation  may 
order  and  ap])rove.  The  condition  of  the  recognizance  shall  be 
such  that  if  the  defendant  sliall  make  his  or  her  personal  appear- 
ance in  court  whenever  ordered  to  do  so,  and  shall  further  comj^ly 
with  the  terms  of  such  order  of  support,  or  of  any  subsequent 
modification  thereof,  then  such  recognizance  shall  be  void,  other- 
wise of  full  force  and  etlVct.  (3) 

1.  The  term  of  one  year  in  Section  IV  of  the  bill  as  printed 
was  changed  by  the  committee  at  Washington  to  read  “ not  ex- 
ceeding two  years,”  for  reasons  stated  in  Note  6 to  Section  I. 

2.  Section  I makes  the  otfense  of  desertion  a crime,  and  pre- 
scribes the  ])enalty : Section  III  secures  support  for  the  family 
by  an  order  peiideii  le  Hie ; but  as  the  main  purpose  of  a Desertion 
Act  is  the  protection  and  maintenance  of  the  family,  it  is  appar- 
ent that  ailditional  remedies  are  required.  This  section  endeav- 
ors to  meet  that  need  : a.  Dy  an  order  of  support  entered  before 
trial  with  the  consent  of  the  defendant ; b.  By  an  order  of  support 
]nade  if  a plea  of  guilty  be  entered  to  the  indictment:  c.  By  an 
order  of  sup])ort  made  after  conviction.  All  of  these  orders  to  be 
in  lieu  of,  or  in  addition  to,  the  penalties  prescribed  by  Section  I. 

3.  This  clause  providing  for  release  on  probation  is  taken  from 
the  District  of  Columbia  Act.  The  Desertion  Acts  of  many  states 
contain  a similar  ]>rovision  which  is  found  in  practice  to  be  very 
effective.  The  penalty  of  imprisonment,  especially  at  hard  labor, 
soon  brings  the  wife  deserter  to  a willingness  to  give  surety  for 
the  supptjrt  of  his  family,  and  a means  is  thus  secured  for  en- 
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forcing  the  order  of  support  authorized  by  the  first  paragraph 
of  this  section. 

Sec.  V. — If  the  court  be  satisfied  by  information  and  due 
proof  under  oath,  that  at  any  time  during  said  period  of  two 
years  the  defendant  has  violated  the  terms  of  such  order,  it  may 
forthwith  jiroeeed  with  the  trial  of  the  defendant  under  the 
original  charge,  or  sentence  him  or  her  under  the  original  con- 
viction, or  enforce  the  suspended  sentence,  as  the  case  may  be. 
In  case  of  forfeiture  of  recognizance,  and  enforcement  thereof  by 
execution,  the  sum  recovered  may,  in  the  discretion  of  the  court, 
be  paid,  in  whole  or  in  part,  to  the  wife,  or  to  the  guardian, 
curator,  custodian  or  trustee  of  the  said  minor  child  or  children. 
(1) 

1.  This  provision  is  taken  from  the  District  of  Columbia  Act 
which  follows  the  Acts  of  Illinois,  Louisiana  and  Virginia. 

Sec.  A'I. — No  other  or  greater  evidence  shall  be  required  to 
prove  the  marriage  of  such  husband  and  wife,  or  that  the  defend- 
ant is  the  father  or  mother  of  such  child  or  children,  than  is  or 
shall  be  required  to  prove  such  facts  in  a civil  action.  ( 1 ) In  no 
prosecution  under  this  Act  shall  any  existing  statute  or  rule 
(2)  of  law  prohibiting  the  disclosure  of  confidential  communica- 
tions between  husband  and  wife  apply,  (3)  and  both  husband  and 
wife  shall  be  competent  (4)  witnesses  to  testify  against  each  other 
(5)  to  any  and  all  relevant  matters,  inchrding  the  fact  of  such 
marriage  and  the  parentage  of  such  child  or  children;  (6)  Pro- 
vided that  neither  shall  be  coinj^elled  to  give  evidence  incriminat- 
ing himself  or  herself.  Proof  of  the  desertion  of  such  wife,  child 
or  children  in  destitute  or  necessitous  circumstances  or  of  neglect 
or  refnsal  to  provide  for  the  support  and  maintenance  of  such 
wife,  child  or  children  shall  be  prima  facie  evidence  that  such 
desertion,  neglect  or  refusal  is  Avilful.  ( ? ) 

1.  While  under  the  Constitution  of  the  United  States,  and 
probably  of  each  state,  no  defendant  can  be  compelled  to  in- 
criminate himself,  yet  both  in  criminal  and  civil  actions  the  issue 
of  legitimacy  or  illegitimacy  of  children  is  a matter  of  frequent 
occurrence.  This  clause  relating  to  a proceeding  where  a wife  or 
husband,  necessarily  by  the  fault  of  the  other,  is  forced  to  protect 
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life  or  reputation,  as  a stranger  would,  permits  the  character  of 
the  proof  to  he  such  as  would  he  required  in  a civil  action — i.  e., 
preponderance  of  proof  may  control. 

3.  Section  as  formerly  printed  refers  simply  to  “ existing 
provisions  of  law.”  But  as  “ existing  provisions  of  law  ” might 
Ido  construed  as  including  only  statutory  provisions  and  ns  not 
being  broad  enoiigh  to  include  judicial  utterances  upon  The  Buie 
of  Latv  relating  to  confidential  communications,  the  phrase  is 
therefore  changed  to  read  “ Existing  Statute  or  Rule  of  Law.” 

3.  This  clause  relating  to  disclosure  of  confidential  communi- 
cations between  husband  and  wife  opens  a field  for  wide  dis- 
cussion. Under  the  Commo]a  Law  the  fiction  of  unity  of  husband 
and  wife,  and  the  farther  fiction  forbidding  parties  in  interest  to 
testify  either  for  or  against  each  other  long  obtained.  The  latter 
fiction  has  been  abolished  in  most  states.  The  former  fiction  has 
been  abolished  in  many  states  both  in  criminal  and  civil  proceed- 
ings where — 

(a)  The  consent  of  the  other  party  is  given  at  the  trial ; or  (b) 
\Yhere  the  marital  relation  has  been  so  violated  by  the  act  of  either 
as  to  abolish  the  reason  for  the  rule.  The  Constitution  of  the 
L'nited  States  provides  that  “ no  person  can  be  compelled  in  any 
criminal  case  to  be  a witness  against  himself.”  The  Constitutions 
of  many  states  provide  that  no  person  can  be  compelled  in  any 
criminal  case  “ to  give  evidence  against  himself.”  But  these 
constitutional  provisions  do  not  apply  to  or  limit  the  power  of 
the  State  Legislature  to  require  the  disclosure  of  confidential 
communications  between  husband  and  wife.  The  forbidding  of 
such  disclosures  was  the  policy  of  the  law;  but  if  the  confidential 
marital  relation  has  been  violated  by  the  act  of  either  party,  the 
reason  of  the  rule  ceases.  In  such  case  the  communications  do 
not  arise  from  the  confidence  of  the  parties  in  each  other,  but 
from  the  want  thereof ; and  therefore  even  without  statutory 
authority  either  party  may  testify  to  the  same.  Seitz  vs.  Seitz, 
170  Pa.,  page  171. 

4.  An  exception  to  the  rule  excluding  testimony  of  husband 
and  wife  against  each  other  is  to  be  found  in  cases  of  personal 
outrage  by  one  on  the  other. 

30  Amer.  and  Eng.  Cyc.,  page  954. 

This  exception  being  based  on  public  policy  it  follows  that  the 
injured  spouse  is  not  only  competent  but  is  compellable  to  testify 
if  unwilling. 

30  Amer.  and  Eng.  Cyc.,  page  955,  Johnson  vs.  State,  94  Ala., 
page  53;  Turner  vs.  State,  60  Miss.,  page  351;  S.  C.  45  Amer. 
Rep.,  page  412  ; Bramlette  vs.  State,  21  Tex.  App.,  page  611;  see 
also  “ Cyc.”  pp.  961-2,  (3)  — (b)  ; 46  Amer.  Rep.,  page  241.  In 
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Pennsylvania,  by  the  Act  of  May  23,  1887,  P.  L.,  158,  Section  2, 
it  is  provided  that  in  criminal  cases  neither  husband  nor  wife 
shall  be  competent  to  testify  against  each  other  “ except  in  pro- 
ceedings for  desertion  and  maintenance,  and  in  any  criminal 
proceeding  against  either  for  bodily  injury  or  violence  attempted, 
done  or  threatened  upon  the  other  ” ; and  also  that  neither  shall 
“ be  competent  or  permitted  to  testify  to  confidential  communica- 
tions made  by  one  to  the  other,  unless  this  privilege  be  waived 
upon  the  trial.”  A similar  provision  will  be  found  in  the  statutes 
of  many  states.  It  is  thcTcforc  anparont  that  it  lies  in  the  power 
of  the  Legislatures  of  each  state  to  abrogate  the  Common  Law 
rule  forbidding  husband  or  wife  to  testify  against  each  other 
(w'hether  in  criminal  or  civil  proceedings),  and  forbidding  the 
disclosure  of  confidential  communications,  li^o  constitutional 
prohibition  is  violated  thereby. 

5.  In  Section  VI  of  tbe  Detroit  report  tbe  clause  read,  “ testify 
to  any  and  all  relevant  matters.”  At  the  meeting  at  Detroit  in 
August.  1909,  the  words  “against  each  other”  were  inserted 
after  the  word  “ testify.”  The  reasons  for  such  amendment  have 
been  given  in  Notes  (3)  and  (-1)  supra. 

6.  Since,  as  explained  in  Note  1,  the  first  paragraph  of  this 
section  limits  the  proof  of  the  parentage  of  children  to  the 
character  of  proof  required  in  civil  actions,  it  would  seem  that 
this  last  clause  relating  to  “ the  fact  of  marriage  and  the  parent- 
age of  any  child  or  children,”  cannot  be  construed  to  compel 
either  parent  to  incriminate  himself  or  herself,  but  to  avoid  all 
doubt  upon  this  point  it  has  been  tbougbt  wiser  to  add  tbe  proviso. 

7.  Section  A"I  of  the  Detroit  Bill,  included  only  the  words 
“ desertion  ” and  “ neglect,”  whereas  Section  1 included  the 
words  “ desert,  neglect  or  refuse.”  The  words  “ desert,  neglect 
or  refuse,”  are  well  established  and  generally  adopted  in  statutes 
of  this  character;  therefore,  the  same  terminology  as  obtains  in 
Section  1 has  been  adopted. 

Sec.  VII.- — It  shall  be  the  duty  of  the  sheriff,  warden  or  other 
official  in  charge  of  the  county  jail,  or  of  the  custodian  (1)  of 
the  reformatory,  workhouse,  or  house  of  correction,  in  which 
any  person  is  confined  on  account  of  a sentence  at  hard  lalior, 
under  this  Act,  to  pay  over  to  the  wife,  or  to  the  guardian, 
curator  or  custodian  of  his  or  her  minor  child  or  children,  or  to 
an  organization  or  individual  approved  by  the  court  as  trustee, 
at  the  end  of  each  week,  for  the  support  of  such  wife,  child  or 

children,  a sum  equal  to  for  each  day’s  hard 

labor  performed  by  said  person  so  confined.  (2) 
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1.  The  term  “ custodian  ” is  generic.  In  each  state  the  proper 
title  of  the  official  in  charge  of  the  reformatory,  workhouse,  or 
house  of  correction  should,  perhaps,  be  sirbstituted. 

2.  This  section  is  copied  from  Section  III  of  the  District  of 
Columbia  Act  with  one  or  two  verbal  changes. 

In  order  to  carry  out  the  provisions  of  this  section  there  must, 
of  course,  be  additional  legislation  in  each  state  specifically  pro- 
viding for  “ contract  ” or  “ convict  ” labor;  and  a fund  provided, 
from  which  to  draw  for  the  purposes  covered  by  this  section.  As 
stated  before,  the  District  of  Columbia  is  siii  generis  in  this 
regard.  Congress  makes  an  annual  appropriation  to  this  end. 
In  the  District  of  Columbia,  desertion  offenders  are  put  at  “ hard 
labor  ” upon  the  streets  under  “ contract  labor.”  The  method 
there  in  vogue  of  treating  desertion  offenders  is  worthy  of  study 
and  imitation  by  every  state. 

Sec.  YIII. — This  Act  shall  be  so  interpreted  and  construed 
as  to  effectuate  its  general  purpose  to  )nake  uniform  the  law  of 
those  states  which  enact  it.  (1) 

1.  This  section  was  not  adopted  by  the  Conference  at  the 
C'hattanooga  meeting,  but  as  the  title  was  amended  by  adding  the 
clause  “ And  to  promote  uniformity  between  the  states  in  refer- 
ence thereto,”  it  of  course  becomes  necessary  to  insert  the 
language  of  this  section  in  this  Act  as  in  all  other  uniform  Acts. 

Sec.  IX. — Eepealiug  clause. 

Sec.  X. — This  Act  shall  take  effect  the . . day  of 

, Anno  Domini,  19 .... 

APPENDIX  B. 

AX  ACT 

I’el.vtive  to  Wills  executed  without  this  State,  and  to 
Prowote  Uniformity  among  the  States  in  that  Ee- 

SPECT,  IN  final  form  APPROVED  BY  THE  CONFERENCE, 
August,  1910. 

Section  1.  Be  it  enacted,  etc., — That  a last  will  and  testa- 
ment executed  without  this  state  in  the  mode  prescribed  by  the 
law,  either  of  the  place  where  executed  or  of  the  testator’s  domi- 
cile, shall  be  deemed  to  be  legally  executed,  and  shall  be  of  the 
same  force  and  effect  as  if  executed  in  the  mode  prescribed  by 
the  laws  of  this  state,  provided,  said  last  will  and  testament  is  in 
writing  and  subscribed  by  the  testator. 


